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OCTOBER 1, 1951.—Ordered to be printed 


Mr. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 
[To accompany H. R. 4931] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4931) for the relief of the Lewyt Corp., having considered the 
same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the sum of 
$12,172.37 to the Lewyt Corp. of New York City, in full settlement 
of all claims against the Umited States for losses sustained by said 
corporation in the performance of fixed-price contract No. Cea—25755, 
dated June 27, 1947, for the manufacture for the Civil Aeronautics 
Administration of various monitor alarm receivers, which losses re- 
sulted from a bid based on a clerical error in transposing from one 
work sheet to another the figure representing the estimated cost of 
material. 
STATEMENT 


The Department of Commerce, Civil Aeronautics Administration, 
by invitation No. 3923, requested bids for furnishing certain quan- 
tities of monitor alarm receivers. The date for opening the bids was 
3p.m., July 19,1947. The invitation specified that the bidder should 
quote unit prices on each of the quantities mentioned in the invitation. 
In response to the invitation to bid the Lewyt Corp. submitted a bid 
dated June 11, 1947, wherein it offered to furnish 150 monitor alarm 
receivers under item 1 (a) for $107.08 each, 300 identical monitor 
alarm receivers under item 1 (b) for $98.17 each, the same as item 1 (a) 
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with certain exceptions. The claimant submitted with its bid 
Standard Form No. 24, bid bond No. 5303268. On June 27, 1947, 
the bid was accepted and a contract and a performance bond were 
forwarded to the Lewyt Corp. for signature. Upon receipt of the 
contract the claimant requested from the Civil Aeronautics Adminis- 
tration the status of all bidders in order that it could determine the 
basis on which the award was made. There was a wide range of prices 
submitted by the various bidders. As a result, the Lewyt Corp. 
immediately investigated all the details in connection with their quo- 
tation. According to the claimant, this review indicated that a very 
serious error had been made in transferring the value of material from 
the specification sheet to a form which they called their selling price 
determination sheet. The claimant then contacted the Civil Aero- 
nautics Administration on July 23, 1947, calling attention to the error 
which had been made and submitting in support of the alleged error 
their material specification sheet. 

The claimant alleges that $18,077.20 represents the total cost of 
all the material to be procured on the subject contract, and that in 
transferring this figure to their selling price determination for quota- 
tion, they erroneously brought forward the figure “$1,877.20” instead 
of “$18,077.20”. The alleged error caused a discrepancy of $16,200 
and the Lewyt Corp. claims that as a result of the error, material 
valued at $16,200 was not included in its quotation and that this 
omission reflected a unit price of $107.08 on item 1 (a) which is the 
price indicated on the attached bid, whereas they claim that the cor- 
rect unit price should have been $265.56 per unit. This alleged error 
results in a difference of $158.48 per unit, which, when multiplied 
by the quantity ordered, 273 units results in an alleged potential loss 
of $43,265.04. This error was discovered after the bid had been 
submitted and after the bid of claimant had been accepted, but prior 
to the signing or execution of the contract. 

Following discovery of its error, claimant’s representatives con- 
ferred with officials of the Civil Aeronautics Administration and 
advised them of the error in bid and that they were reluctant to sign 
the contract. The Civil Aeronautics Administration advised Lewyt 
that “procurement of the material was urgent and that a delay on 
the part of Lewyt in signing the contract would inconvenience the 
Civil Aeronautics Administration.”’ Lewyt was further advised that 
“cases of this type were generally submitted to the Comptroller 
General’s office’ and that the Civil Aeronautics Administration 
“would write to the Comptroller General indicating the circumstances 
under which Lewty entered into the contract and they would inform 
the Comptroller General that the signing of the contract would not 
prejudice the decision to be reached by him.” Relying upon these 
representations, Lewyt signed the contract. 

The amount of this claim is not for the full amount of $16,200 (the 
amount of the error), but is for the amount of $12,172.37, which is the 
difference between the amount of the Lewyt contract and the next 
lowest bidder. Claimant takes the position, which seems to be 
eminently fair, that they should not be entitled to more than the 
amount of the bid of the next lowest bidder. 

Notwithstanding the representations made to claimant by Civil 
Aeronautics Administration that the signing of the contract would 
not jeopardize the right of Lewyt to an adjustment in price, the 
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Comptroller General by opinion dated Se pte ber 17, 1947, denied 
the claim on the ground that the Lewyt Corp. might have had the 
right to rescind its bid because of the mistake, but it did not attempt 
to do so and signed the contract with full knowledge of the existence 
of the error, and “the contract is presumed to express its intent and 
understanding.” 

The Comptroller General in a supplemental report to Senator 
McCarran, Chairman of the Senate Judiciary Committee, under date 
of November 14, 1949, stated: 


In my report of May 13, 1948, it was stated that the granting of the proposed 
relief would accord the corporation preferential treatment which might tend to 
create a disregard for contractual obligations and establish an unwise precedent. 
Recently, at the request of representatives of the Lewyt Corp., this office reviewed 
this entire matter and while the previous —o ion that there is no legal basis to 
relieve the corporation remains unchanged, is not believed that the claim is 
completely devoid of certain equitable pon tdire consideration being given to 
the circumstances surrounding the signing of ag contract as set forth in report of 
Secretary of Commerce dated June 3, 1948, to the chairman, Committee on the 
Judiciary, House of Representatives, and to letter dated July 25, 1947, from the 
Acting Contract and Procurement Officer, Civil Aeronautics Administr ation, to 
the Lewyt Corp., copy enclosed. 


The committee believes that the claimant acted in good faith in 
signing the contract upon the representation made by the Civil Aero- 
nautics Administration. The committee further feels that this cor- 
poration should not be penalized for a mechanical error inasmuch as 
this claim, if allowed, will not increase the cost of the receivers to the 
United States Government above the next lowest bidder. 

On the basis of the foregoing, the committee recommends that the 
Lewyt Corp. be re imbursed in the amount set out in H. R. 4931. 

Attached to this report and made a part thereof are the reports of 
the Secretary of Commerce and the Civil Aeronautics Administration 
submitted in connection with a previous bill. 


THE SECRETARY OF COMMERCE, 
Washington 25, June 3, 1948. 
Hon. Fart C. MIcHENER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Wachington, D. ¢ 

Dear Mr. CHarrMANn: This letter isin reply to your communication of January 
30, 1948, requesting the comments of the Civil Aeronautics Administration with 
regard to H. R. 5056, a bill for the relief of Lewyt Corp., and the submission by 
the Administration of copies of any pertinent papers it may have on file material 
to the claim in question. 

In view of the facts indicated in the attached reports of the Civil Aeronautics 
Administration (exhibits A and B), the Department of Commerce recommends 
enactment of the proposed bill. The method used in determining the amount of 
relief that would be granted the corporation by the proposed bill is set forth in 
detail in exhibit B, and, in compliance with your request, copies of relevant papers 
from the Administration’s files are enclosed as attachments to exhibit A. 

I have been advised by the Bureau of the Budget that there is no objection to 
the submission of this report to the committee for its consideration, 

Sincerely yours, 
CHARLES SAWYER, 
Secretary of Commerce. 
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Exuipir A 


DEPARTMENT OF COMMERCE, 
Civit AERONAUTICS ADMINISTRATION, 
Washington 25, April 1, 1948, 
To: Solicitor. 
From: Acting Administrator of Civil Aeronautics, 
Subject: H. R. 5056, Eightieth Congress. 

On January 30, 1948, the chairman of the Committee on the Judiciary, House 
of Representatives, requested of the Administration copies of pertinent papers 
on file that are material to the facts and a decision on H. R. 5056, Eightieth 
Congress, a bill for the relief of Lewyt Corp., New York, N. Y., for loss allegedly 
sustained by reason of an error in bid, as well as an opinion as to the merits of 
the bill. On February 6, 1948, we acknowledged receipt of the letter and stated 
that our comments would be transmitted through the Department of Commerce. 
The bill, if enacted into law, would authorize the payment of $12,172.37 to the 
Lewyt Corp. for loss allegedly incurred by the Lewyt Corp. pursuant to contract 
No. Cea—25755 dated June 27, 1947, for the manufacture of various monitor 
alarm receivers for the Administration. 

The Department of Commerce, Civil Aeronautics Administration, by invita- 
tion No. 3923 requested bids for furnishing certain quantities of monitor alarm 
receivers. The date for the opening of the bids was July 19, 1947, 
The invitation specified that the bidder should quote unit prices on e I 
quantities mentioned in the invitation. In response to the invitation to bid 
the Lewyt Corp. submitted a bid dated June 11, 1947, wherein it offered to 
furnish 150 monitor alarm receivers under item 1 (a) for $107.08 each, 300 identical 
monitor alarm receivers under item 1 (b) for $98.17 each, and 35 monitor alarm 
receivers for $107.08 each, the same as item 1 (a) with certain exceptions. The 
company submitted with its bid Standard Form No, 24, bid bond No. 5303268. 
On June 27, 1947, the bid was accepted and a contract and a performance bond 
were forwarded to the Lewyt Corp. for signature. Upon receipt of the contract 
the corporation requested from the Administration the status of all bidders in 
order that it could determine the basis on which the award was made. There 





was & wide range of prices submitted by the various bidders. As a result, the 
Lewyt Corp. immediately investigated all the details in connection with their 
quotation. Aecording to the corporation, this review indicated that a verv 


serious error had been made in transferring the value of material from the speci- 
fication sheet to a form which they catled their ‘Selling price determination sheet.’’ 
The Lewyt Corp. then wrote to the Civil Aeronautics Administration on July 23, 
1947, calling attention to the error which had been made and submitting in sup- 
port of the alleged error their material specification sheet which thev labeled 
“Mxhibit A,’’ page 43 of file, and their ‘‘Selling price determination for quotation”’ 
which they labeled “Exhibit B,’’ page 40 of file. 

The Lewvt Corp. alleges that $18,077.20, as indicated on page 44 of file, repre- 
sents the total cost of all the material to be procured on the subject contract, and 
that in transferring this figure to their selling price determination for quotation, 


they erroneously brought forward the figure ‘$1,877.20”’ instead of ‘‘$18,077.20.”’ 
The alleged error caused a discrepancy of $16,200 and the Lewvt Corp. claims that 
as a result of the error, material valued at $16,200 was not included in its quotation 
and that this omission reflected a unit price of $107.08 on item 1 (a) which is the 
price indicated on the attached bid whereas they claim that the correct unit price 
should have been $265.56 per unit. This alleged error results in a difference of 
$158.48 per unit, which, when multiplied by the quantity ordered, 273 units, 
results in an alleged potential loss of $43,265.04. 

In a letter of July 23, 1947, see page 37 of file, the Lewyt Corp. indicated that 
since the amount of money involved was so great, they had made arrangements 
to have their estimating department review the quotation with the possibility of 
bringing the cost down to a minimum and that their estimating department pre- 
pared a revised quotation, see page 42 of file, and that as a result of this revised 
estimate, they were able to reduce their material estimate from $18,077.20 to 
$13,257.82. They further reduced the number of direct labor hours by 500, the 
direct labor rate per hour from $1.35 to $1.10, and their general and administrative 
and sales and services expenses from 16 to 14 percent, and they omitted completely 
the elements of profit and contingency. Their revised estimate indicates that they 
could manufacture the required units, 273 at a cost of $154.11 per unit or a total 
cost of $42,072.03. This is $14,083.93 more than the amount awarded under 
the contract. 
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The contracting officer of the Civil Aeronautics Administration made an admin- 
istrative determination that the subject monitor alarm receivers were urgently 
needed. The Lewyt Corp., was encouraged to sign the contract and begin assem- 
bly of the receivers in order that early delivery could be had. The contract was 
executed and on August 27, 1947, the matter was submitted to the Comptroller 
General of the United States, and on September 17, 1947, a decision was rendered 
on the ground that no legal basis for modifying the contract existed. See page 53 
of file. The Lewyt Corp. alleges an error of $43,265.04 based on a unit price of 
$265.04, including profits which they later scaled down. ‘This price resulted in a 
difference of $158.48 per unit, or a potential loss of $43,265.04 on the 273 units 
contracted for. However, in arriving at this total the Lewyt Corp. did not give 
consideration to the intermediate sliding scale unit price actually used in awarding 
the contract. It should be noted that the Lewyt Corp., after deducting the 
profits, scaled down their alleged loss to $14,266.98, which, as pointed out in the 
above paragraph, should be $14,083.93, whereas, the amount asked for in H. R. 
5056 is $12,172.37, or the difference between the price awarded to the Lewyt 
Corp. and the price of the next highest bidder based upon a commensurate unit 
price. 

Since the Lewyt Corp. signed the contract for delivery of the monitor alarm 
receivers with full knowledge of the error, it was not legally possible for the 
Civil Aeronautics Administration to give it any relief. However, the corpora- 
tion’s action was apparently taken in good faith as a gesture of cooperation with 
the Administration in the securing of the urgently needed receivers at an early 
date, and accordingly it is felt that the bill merits favorable consideratio1 

There are transmitted herewith two copies of the contract, exhibits, and letters 
that appear pertinent to a consideration of the merits of H. R. 5056. 

Fr. B. Les, 


Acting Administrator of Civil Aeronautics. 
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